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SOUTHWICK, PJ., FOR THE COURT:

1. Milton and Claylene Benefield sought to quiet title to small strips of land aong the southern
boundary of their property. They aso sought damages from a person hired by an adjacent landowner to

clear these lands. The lower court confirmed title based on the legd descriptionsin the Benefields deeds



but dismissed dl cdlamsto the additiona strips because of the absence of ausable legd description to the
irregular-shaped tracts. Wefind error in that resolution.
92. Subgtantiad evidence of adverse possession of additiona acreage was introduced. The locations
of those strips were shown onasurvey that wasintroduced into evidence. A new survey could have been
ordered if the chancellor determined that proof of adverse possession was sufficient and a more detailed
survey was desirable.  Instead, the chancellor could have confirmed title usng a metes and bounds
description instead of one using courses and distiances from a new survey.
113. We reverse and remand for further proceedings.

STATEMENT OF FACTS
14. Milton and Claylene Benefield own two tracts of land in Union County that areinissueinthissuit.
They totd fifty-eight acres. The disagreement with their neighbors concerns the precise location of the
boundary line that dividesthesetractsfrom those owned by their neighbors on the south, J. Laque Swords
and wife Joan, and Earnest W. Robbinsand wife Jamie. A survey of thelegd description of atwenty acre
tract owned by the Benefidds reved s that its southern boundary extends from west to east for about1300
feet, then encounters the gpproximate mid-point of the western boundary of their thirty-eight acre tract.
The survey of thelega description of that second tract indicated that its western edge proceeds south from
that point approximately 346 feet to its southwest corner. Then the southern boundary of the thirty-eight
acres proceeds east from there for gpproximately 2640 feet. The Swords property is south of the twenty
acre tract, while the Robbins property is south of the thirty-eight acre tract.
15. It is not important to detail the eventsthat led to the present litigation. 1t issufficient to say that the
customary dements of bulldozers and uprooted treeswereinvolved. The Benefiddsfiled suit in chancery

court to quiet title againgt both of their neighbors. Their complaint set out thelegal descriptionsof thetracts



owned by dl theparties. It dleged that thetractswere"eadly distinguishable" by physicd fegtures, namey
that the Benefields had planted hardwoods, the Swords landswere "idle," and the Robbins property was
planted in pines. The complaint sought money damages for hardwoods removed by the defendants.
Besdes the legd descriptions of the tracts, the complaint dso aleged certain physica features as
edtablishing the proper boundary lines: (1) between the Benefid dsand the Robbinseswas adrainage ditch,
(2) between the Benefid dsand the Swordses asto one part of theland, the boundary was 160 inchesfrom
aditch, with afood plot on the tract, and (3) between the latter owners asto another part of the property,
an old field road.

T6. The complaint claimed that the Benefields owned dl this property based on possession that was
legally adverse for over thirty-one years.

q7. A survey reveded that the southern boundaries formed by the legd descriptions in the Benefidd
deeds did not match the actua boundaries of the food plot, field road, and ditch. The distance between
the two sets of possible boundaries was raively small, with one exception. The western edge of the
Benefidds thirty-eight tract was said to be formed by a field road that was ninety-one feet west of the
boundary formed by a plotting of the lega description. This formed a ninety-one foot by 346 foot tract
carved out of land to which the Swordses had record title.

118. At trid, sgnificant evidence was introduced concerning the Benefidds use of the property up to
the clamed physica boundaries which intruded into the Swords and Robbins parcels.

T9. After the trid, the chancellor noted that the Benefields were attempting to add lands to those
described in their deeds. The court held that since the Benefields complaint did not contain adescription
of the lands clamed to have been adversely possessed, the clam failled. The Benefields are here seeking

to have that decision reversed and the matter remanded to the chancellor. Thereisno alegation of error



in the chancdlor's dismissd of the dam for damages againgt the individud who, by usng a bulldozer,
removed trees that the Benefields clam were owned by them. We therefore do not discuss the damage
question.
DISCUSSION

110. Thecentrd issueinthisapped isone of pleadings. The Benefields specificaly described their two
tracts, usng the lega descriptionsin their deeds. They dso indicated in other paragraphs certain physica
markersof the boundaries such asroadsand a'food plot." The complaint dlegesthat the"actud boundary
lines' dividing their property from that of their neighbors arethese physical features. Then in paragraph 23
of the complaint, the Benefie ds dlege that they have been in adverse possession "of dl the land described
in paragraphs 3 and 5" for the requisite number of years. Those two paragraphs contain the lega
descriptions of the two tracts and do not refer to the tracts as potentialy enlarged up to the physica
features that the complaint aso describes.
11. The chancelor bound the plaintiffs to paragraph 23 for the land covered by adverse possession.
Sincethat particular paragraph only expressly incorporated the lega descriptions, the chancellor found no
request for relief of title to any additiona lands:

COURT: Now, then, that isdl that this Court isbeing asked to rule oniswhat isdescribed

inthiscomplaint. And that's in paragraph three and paragraph five, and you have proven
that.

* * %

COURT: All right. To clam by adverse possession you've got to -- you've got to detall it
in specificity as to what area you are claming, so that the Court can rule as to who is
ownership of that land.

BENEFIELD COUNSEL.: Yes, sr. Andwe haveby -- weareusing their surveys, weare
willing to use the points thet their survey --



COURT: -- Whereis me a description?

COUNSEL: The description is not going to be here until the Court determines where to
mark the point.

COURT: No, gir, that's not the way -- that's not the way you do these type cases.

12. Thesurvey offered by the defendants showed thel ocation of thealeged physica boundariesof field
roads and food plots. There was no evidence from which a comprehensive courses and distances
description of al three tracts could be made. That is to say, the surveyor did not mark specific distances,
directions and angles for the food plot from any point of beginning, nor did hedo so for thetwo field roads
that were shown. The absence of such information iswhat troubled the chancellor and appeared to bethe
principa reason causing him to deny broader relief.

113.  Weexaminethisdleged defect from two perspectives. Oneis the abosence of an explicit request
to confirmtitle through adverse possession not just to the lands covered by thelega descriptions, but lands
that might extend some dight distance from those boundariesto other physical boundaries. Thisistheissue
creeted by the phrasing of paragraph 23 in the complaint.

114. Thereisno basisto block congderation of theissue because of thelanguageinthe complaint. Even
if the Benefields had not alleged adverse possession a all, the receipt of the kind of evidence offered here
and accepted without objection on the question of possession would condtituteatrial by consent. Stewart
v. Graber, 754 So. 2d 1281, 1285 (Miss. Ct. App. 1999), applying M.R.C.P. 15(b) (if tria by consent,
no amendment needed). The fact that paragraph 23 asserted title by possession but perhaps could have
described the land better does not dter the effect of consent. Had a defendant objected to any evidence
of possession beyond that which affected the lands whose legal descriptions were incorporated by

paragraph 23, then the issue would have been joined at trid. Likely the Benefields would have been



alowed to amend their complaint at that time to remove any ambiguity. Some chancellors might not have
found any wesknessin the pleadings.

115. Wefind that the legd issue of whether the Benefidds had possessed up to the boundaries shown
by their evidence, even if that evidence did not conform to paragraph 23, was fully in the case a least
because of consent. It therefore needed to be ruled upon.

116.  The second perspective fromwhich we examine thisissue concerns the absence of acoursesand
distances description of the boundaries prepared by a surveyor. There are precedents in which after
uffident evidence was introduced of possession to various physica boundaries which had not yet been
surveyed, a chancdlor may order a survey at that time. See Nelson v. Bonner, 829 So. 2d 700, 705
(Miss. Ct. App. 2002); Cheathamv. Stokes, 760 So. 2d 795, 798 (Miss. Ct. App. 2000). A survey was
in the parties best interest to avoid future controversies, but it was not required if there were other ways
that the land could be definitively described by witnesses and the court.

117.  An acceptable manner in which to describe boundaries of tracts of land is by metes and bounds.
Jack H. Ewing, Mississippi Land Descriptions, 18 Miss. L. J. 381, 385-87 (1947) (descriptions by
reference to natural or artificid boundaries). If the chancellor found that the Benefields had proved the full
extent of their claimed possession, the land could have been described as dl of the relevant governmenta
quarter-quarter sections north of the field road, or east of the other field road, or north of the food plot.
That could have ingtead just have been a prdiminary description, to be followed by asurvey if the parties
desired or if the chancellor ordered.

118. There was substantid evidence of possession, but the weight and credibility of evidenceisfor the
fact-finder. We remand to the chancellor in order that findings of fact and conclusons of law may be

entered, without rg ecting the evidence smply because of the lack of a courses and distances description.



The determination may be based on the record made to date, and on such other hearings and evidentiary

presentations as the chancellor in his discretion finds to be appropriate.

119. THE JUDGMENT OF THE CHANCERY COURT OF UNION COUNTY IS
REVERSED AND THE CAUSE IS REMANDED FOR FURTHER PROCEEDINGS
CONSISTENTWITH THISOPINION.ALL COSTSARE ASSESSED TO THE APPELLEES.

McMILLIN, CJ., KING, PJ., BRIDGES, THOMAS, LEE, IRVING, MYERS,
CHANDLER AND GRIFFIS, JJ., CONCUR.



